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SYMPOSIUM: IMMIGRATION REFORM 
LAWS: REDEFINING WHC BELONGS 


WHO MAY GIVE BIRTH TO CITIZENS? 
REPRODUCTION, EUG PNLES 
AND IMMIGRATION 


By Dorothy E. Roberts* 


It is probably apparent that [ disagree with Peter 
Brimelow’s' position. What I like about his way of putting for- 
ward his opposition to immigration policy is that at least he is 
honest about it. I think what Peter Brimelow says is true: 
there is a difference between what the American identity is 
and what some wish the American identity to remain as— 
namely, a White national identity. Are there reasons to 
change the White national identity? I also like what he says 
about this being not only a question of race, but also a ques- 
tion of political power and a question of what our vision of 
America will look like. 

1 did not come to the issue of immigration because I am an 
expert On immigration policy; [ have done little work on it. 
My specialization is reproductive health policy. However, it 
occurred to me that a number of the proposals that the anti- 
immigration folks were putting on the table had to do with the 
children of undocumented immigrants. In other words, the is- 
sue of immigration 1s not just a matter of keeping people out 
at the borders; it is also a question of the status of the children 
of undocumented immigrants who are already in the United 
States. [t seems to me that this is a question of reproductive 


Professor of Law at Rutgers University School of Law - Newark. 
She received a B.A. from Yale University and a J.D. from Harvard Law 
School. 
1. Peter Brimelow, the senior editor of Forbes and the author of Alien 
Nation: Common Sense about America’s Lnmigration Disaster (1995), was a 
panelist at the symposium. 
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health policy and a question of who has the right to give birth 
to a citizen of the United States. 

There are two ways in which this question is proposed. You 
neard about these ways already from the panclists, but let me 
focus on them. One way is by denying reproductiv 
services to undocumented immigrants. Thi 
eral trend of the new welfare laws, For ot 
Proposition 187 deny social benefils to undocumented immi- 
grants.” It is interesting to me that a particular focus of this 
trend toward denying health services to undocumented immi- 
erants is occurring in California. [ am particularly interested 
in Pete Wilson’s* campaign to decrease the number of immi- 
grants giving birth in the United States. The denial of repro- 
ductive health services was one cf the elements of Proposition 
187. In addition, it was the first thing thai Pete Wilson did 
when he was elected governor. Part ¢ P Pe te Wilson's anti-im- 
migration rhetoric was to issue an executive order directing 
health service workers not to give prenatal health care to un- 
documented immigrant women.* Ancther part of his rhetoric 
included throwing away statistics about the huge number of 
undocumented immigrants giving birth in the United States. 
One of his spokespeople said, “Of course, these people should 
get prenatal care but they just need to go back to their country 
to get it.”? 


2. Proposition 187 was passed by California voters on Novernber 8, 
1994. See Ann Davis, The Return of the Nativists: inspired by California’s 
Prop. 187, Activists Seek to Tap Anti-Alien Fervor, Naw. LJ... June 19, 1995, 
at Al. One of the stated objectives of the law was “to prevent alee! aliens 
in the United States from receiving benefits or public Services in the State of 
California.” Lolita K. Buckner Inniss. California's Proposition i87—Does it 
Mean What it Says? Does it Say Witat It Means? A Textued and Constitu- 
tional Analysis, 10 Geo. InaiGr. L.J. 577, 578 1.2 (1996). 

3. Peter Wilson is the governor of California 

4. See Welfare Reform California: f Pam od ( Cure SS For Megal fnuni- 
grants Ends, ABORTION Rep. (Am. Pol. Network). Aug. 28, 1996. at 9 (“Pro- 
choice Gov. Pete Wilson (R) on 8/27 ordered state avencies to stop a 
ing services for illegal immigrants, “most notably’ prenatal care for ‘approxi- 
mately’ 70,000 women annually”). 

5. See id. (“Wilson spokesperson Sean Waish saia Wilson believed that 
‘every woman in the world descives access lk prenatal care. butifa woman 
was in California illegally, “her care should he born by her own nation’”). 
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The second way in which the immigratioi 
productive health policy is by denying, in eff 
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would not be considered a citizen of the United 


There are proposals before Congress to abolish the Four- 
teenth Amendment of the United States Constitution.” This is 
part af the Republican platform—the uiee < of abolishing the 
notion that if you were born in the United States or within a 
U.S. jurisdiction you are automatically a citizen. Peter 
Brimelow is correct that this is not a majority rule around the 
world, but it is a rule in the United States because of particular 
historic reasons. There has always been a debate about wi 
should be a citizen of the United States. This is not something 
new. The definition of citizenship in America has always been 
exclusionary. fam calling for the government to make it more 
inclusive 

Iam not at all saying that this move against immigrants is 
something radical and that we should assume an American tra- 
dition of inclusiveness. No—from the beginning, Arnerica Ge- 
fined citizenship as exclusionary. it had to do that because 
there was a large group of people living in the United States 
who were slaves. There was no way to define speniage a ink 
America inclusively without granting r ights to slaves. There- 
fore, America has a history of defining citizenship as onty be- 
longing to White people. Initially, citizenship was denied to 
African people who were brought here as slaves. Then, citi- 


[) 


See, eg. Citizenship Reform Act of 1995, H.R. 1363, a 
(1995). This bill would ft ettaene ip to children born in the United States 
whose parents are not themselves citizens Gr permanen lents 
id. 


tad 


7. Sharon Rush, Professor of Law at the University of Florida College 
of Law was a panelist at the symposium. 
8. See, e.g.. supra note 6 and accompanying text. 
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zenship was denied to Asians and later to Latinos.” [t was es- 
sential to make a distinction between White masters and their 
slaves. The history of America is not one of opening up its 
arms to everybody. 

in fact, as Mr. Brimelow pointed out in his book,'” the first 
naturalization law in America. in 1790. only allowed a free 
White person to become a citizen of the United States.'! Now, 
We were supposed to have changed that with the Fourteenth 
Amendment. That was the whole point of th Fourtecath 
Amendment—to abolish Dred Scott, the U.S. Supreme Court 
decision holding that Blacks were not citizens.'" The Four- 
teenth Amendment was enacted to overrule that decision and 
to have a new rule in America that if you were born here, 
whether you were Black or White, you were entitled to be con- 
sidered a full citizen of the United States.'* That is the new 
rule that those who want to abolish the Fourteenth Amend- 
ment are trying to get rid of. 

There is also a history, based on the Eugenics Movement, of 
tying immigration to race. In 1924, there was testimony by 
Eugenicists, who believed that certain races were genetically 
inferior and that the inferior stock was infiltrating the United 
States. At that time, they were talking about Southern 
Europeans, Italians, Poles and Jews. Those were considered 
the inferior races of that time. The Eugenicists convinced 
Congress to pass a law based on quotas that would keep “ge- 


9, See Uniform Naturalization Act of 1790, ch. 3, 1 Stat. 103 (repealed 
1795), which restricted the right to naturalization to White people. See also 
Chinese Exclusion Act, ch. 126, § 14, 22 Stat. 58 (1882). repealed by Act of 
Dec. 17, 1943, Pub. L. No. 78-199, 57 Stat. 600. 

10. ALIEN NaTION: CemMMON SENSE ABOUT AMERICA’S IMMIGRATION 
DisasTER (1995). 

11. Uniform Naturalization Act of 1790. ch. 3, 1 Stat. 103 (repealed 
1795). 

12. Scott v. Sandford, 60 U.S. 393, (19 How.) 393 (1856) (holding that 
neither slaves nor their descendants were citizens for purposes of federal 
jurisdiction). 

13. See U.S. Consr. Amend. XIV. § 1. cl. 1 (stating that “all persons 
born or naturalized in the United States, and subject to the jurisdiction 
thereof. are citizens of the United States and of the State wherein thev 
reside”). 
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peiteally inferior” people out.'’ That is also part of America’s 
history of immigration policy. 

Some peoples are now calling for a return to a national iden- 
ftv. This change is not based on the number of immigrants, 
bea the relevant rate of immigration is lower noe 
k in the earlier part of the centurv.'* 1 

m the past the predominant 
roatip was E predc ominant group is com- 
prised of dark-skinned people and that is perceived as a threat. 


the problem is not that native-born Blacks are being dis- 
nlaced by immigrants tram other countries. The problem ts 
chat all of these dark-skinned peuple are threatening to dis- 
place the political power ihat Whites have traditionally had’ in 
Ame rica. Part of this is seen as a cultural problem. The prob- 
iem is that as the number of immigrants grows, the culture of 
America will change. Peter Brimelow says that it is up to 
those who do not see a problem with that to explain why. But 
i do not know why the culture of America has to be White. 
Why is it that as long as White people were a majority, peo- 
ple from other countries had to assimilate to that identity? 
Why then can it not be that as other cultures grow in number, 
Whites will have to assimilate to those cultures? In a way I am 
using the assimilation model to turn the argument on its head. 
{think the real question is why not have the view of the Amer- 
ican identity be more inclusive and more pluralist. We need a 
new conception of American identity. It cannot just be based 
on the old notion of American identity as being White. I think 
that it is interesting that Mr. Brimelow mentioned affirmative 
action. [ tnaink that affirmative action 1s an important piece of 
this discourse because it is not just a loss of culture that people 


14. See National Origms Act (“Johnson-Reed”), ch. 190, 43 Stat. 153 
(1924) (repealed 1952) (setting up a quota system whereby the level of immi- 
grants from each country was limited to two percent of those already in the 
United States who were from the country in question). 

15. See U.S. BUREAU oF CeNsus. Star. ABSTRACT OF THE U.S. 10 
(1997). For the period af 1901-1910, the rate of immigration, measured by 
dividing the sum of annual immigration totals by the sum of annual popula- 
tion totals for the same number of vears. was 10.4%. See id. For the period 
of 1981-190), tiie rate had decreased to 3.1%. See id. 
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Wp is country.” But 
what is the test for 4 historical p With America? Mr. 
Brimelow, how ie you have a historical relationship with 
America?!’ 

PETER BRIMELOW: I am just an immigrant doing the 
dirty work 


PROFESSGR ROBERTS: His son does net have any more 
historical relationship with America than the children of other 
nmigrants in the United States. What his son does have is 
dlonde hair and blue eyes. and that is the point. 

[Tam reaily praising Mr. Brimelow because he 1s the one who 
says what everyone else is thinking but is afraid to say. { think 
that this is so valuable. fle mentions Steve Forbes!® and the 
survey on the servant crisis in some exclusive hills somewhere. 
{ think that is important as well. Denying children the right of 
citizenship is a way of saying: “You do not belong. You can 
work for me and i can exploit your labor in this country or in 
other countries but you do net deserve to be considered a citi- 


ald 


zen.” Tt is a way of exploiting and devaluing people; using 


16. See Dorethy Roberts. Who Afay Give Birth to Citizens?, 17 Wo- 
MEN'S Ris. L. Rep. 275. 278 (1996). 

17. Peter Brimelaw is originally from Great Britain. 

18. Steve Forbes is the owner of Forbes, 

19. See, eg.. Ruben J. Garcia, Comment. Critcal Race Theory and Prap- 
osittion 187; The Racial Politics of inimigration Law, 17 CHicANo-LAtINo L. 
Rev. 118. 136-37 (1995) ("During the [Proposition 187] campaign it was re- 
vealed that (U.S. Senate candidate Michael Hulfington, an advocate for the 
bill] hired an undocumented woman as a nanny in violation of the emplover 


sanctions provisions Of IRCA. Pluifington refused to change his position on 


Proposition 157. saying that it ‘deals with taxing Californians for welfare, 
health and educational services for illegal immigr ants’). IRCA 1s the Immi- 


gration Reform und Control Act of 1986, Pub. L. No. 99-603. 160 Stat. 33559 
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their labor and what they centribute, yet not valuing them as 
members of society. 
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